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SELYA, Circuit Judge. Under the distinct inpression
that their post-secondary schooling, in the D ckensian phrase,
left themwith "a smattering of everything, and a know edge of

not hing," Charles Dickens, Sketches by Boz (1839), seven

erstwhile students brought suit against the organization that
had accredited the college at which they had matricul ated.
Their conplaint raises novel questions anent an accreditor's
tort liability to third persons. The district court granted
summary judgnent in favor of the accreditor. W affirm
l. BACKGROUND

We recount the facts in the |ight nost favorable to the
nonmovants (here, the plaintiffs), consistent wth record

support. See Nieves v. MSweeney, 241 F.3d 46, 50 (1st Cir.

2001).

Thomas Coll ege (the College) is a private institution
of hi gher education in Waterville, Maine. Plaintiffs-appellants
Jam e Anbrose, Kinberly Bonneau, Monica Bryant, Heather Cool
Lorna Goodwi n, Laurie Pelletier, and Brenda Tracy all attended
the College between 1994 and 1999. Def endant - appel | ee New
Engl and Associ ati on of Schools and Col |l eges, Inc. (NEASC) is an
i ndependent nonprofit organization that accredits degree-

granting institutions. NEASC first accredited the College in



1969. The Coll ege has maintained its accreditation continuously
fromthat date forward.

Each of the appellants enrolled in the College' s two-
year associ ate degree programin nedical assisting expecting to
be qualified, upon graduation, for an entry-|level position as a
medi cal assistant. But the program had nyriad shortcom ngs;
nost conspicuously, it contained no clinical conmponent. Since
clinical tasks conprise an inportant part of a nedical
assistant's job description, six of the seven appellants were
unable to find work as nedical assistants after they graduated.
The only exception —Anmbrose —was hired as a nedi cal assistant
but was cashiered in short order due to perceived inadequacies
in her know edge and training.

Disgruntled by this sad state of affairs, the
appel | ant s banded t oget her and brought suit against the Coll ege
in a Maine state court. They sued NEASC in a separate action

See Anbrose v. NEASC, 100 F. Supp. 2d 48, 49 (D. Me. 2000)

(describing the two actions). In their suit agai nst NEASC, the
plaintiffs alleged that the accreditation statenments which
appeared in the Coll ege's course catal ogs were acti onabl e under
three distinct t heori es: (1) fraud, (2) negl i gent
m srepresentation, and (3) deceptive business practices. NEASC

promptly renoved the case against it to the federal district
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court based on diversity of citizenship and the existence of a
controversy in the requisite anount. See 28 U S.C. 88
1332(a) (1), 1l441(a). This left the case against the College
pending in a different forum but the district court quite
properly refused to order a remand. Anbrose, 100 F. Supp. 2d at
49-53.

After the parties had engaged in sonme di scovery, NEASC
noved for sunmmary judgnment. See Fed. R Civ. P. 56. Judge
Carter referred the notion to a nmagistrate judge. Concl uding
that no m srepresentation had been made and t hat the appel |l ants,
at any rate, failed to showthat they had relied justifiably on
the accreditation statenents, the magistrate judge recomended
brevis disposition. Judge Carter reviewed the magistrate
judge's recommended ruling de novo, accepted it, and entered
j udgment accordingly. This appeal foll owed.

1. THE ACCREDI TATI ON STATEMENTS

Since the accreditation statenments |ie at the epicenter
of the dispute between the parties, we pause to place theminto
perspective. NEASC wote two "approved” versions of an
accreditation statenment and supplied both versions to accredited
institutions of higher education. It permtted those
institutions to publish either or both of the statenents, but

did not require themto do so.



Si x of the appellants claim that, prior to
matriculating at the College, they read course catal ogs which
contai ned the "long-fornl version of the accreditati on statenment
(used in the College's 1993-94, 1994-95, and 1995-96 cat al ogs).
This statenment reads in pertinent part:

Thomas Col |l ege is accredited by the
New England Association of Schools and
Col | eges, I nc., a non- gover nment al ,
nationally recognized organization whose
affiliated institutions include elenmentary
schools through collegiate institutions
of fering post - graduat e instruction.
Accreditation of an institution by the New
Engl and Associ ation indicates that it neets
or exceeds criteria for the assessnment of
institutional quality periodically applied
t hrough a peer group review process. An
accredited school or college is one that has
avai | abl e the necessary resources to achi eve
its stated purposes through appropriate
educati onal progranms, is substantially doing
so, and gives reasonable evidence that it

will continue doing so in the foreseeable
future. Institutional integrity is also
addressed t hrough accreditation.
Accredi tation by the New Engl and Associ ati on
i's not parti al but applies to the

institution as a whole. As such, it is not
a guarantee of the quality of every course
or program offered or the conpetence of
i ndi vi dual graduat es. Rat her, it provides
reasonabl e assurance about the quality of
opportunities available to students who
attend the institution.

The renmmni ni ng appellant (Pelletier) clains to have consulted the

1996- 97 catal og, which contained the "short-form' version of the



accreditation statenent. That version provides in pertinent

part:
Thomas College is accredited by the New
Engl and Associ ati on of Schools and Col | eges,
I nc., a non- gover nnent al , national |y
recogni zed organization whose affiliated
institutions include elenentary schools
through <collegiate institutions offering
post-graduate instruction.
I11. ANALYSIS
Mai ne law controls in this diversity case. See Crellin
Techs., Inc. v. Equipnmentlease Corp., 18 F.3d 1, 4 (1st Cir

1994). We review the lower court's application of that |aw and
its entry of summary judgnent de novo. Nieves, 241 F.3d at 50.
In that review, we focus on whether "the pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the noving party is entitled to
a judgnment as a matter of law " Fed. R Civ. P. 56(c).

The appellants' conplaint is conposed of three
substantive counts (the fourth count is nothing nore than a
prayer for punitive danmages, and need not be addressed). 1In the
| ast analysis, all of those counts depend upon the existence of
a false or msleading representation. W explain briefly.

Under Maine law, a party alleging fraud nust neke a

five-part showi ng which enconpasses (1) a false representation
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(2) of material fact (3) with knowl edge of its falsity or in
reckl ess disregard of whether it is true or false (4) for the
pur pose of inducing another to act in reliance upon it, as well
as a showng that (5) the plaintiff justifiably relied upon the
representation as true and acted upon it to his detrinent.

Diversified Foods, Inc. v. First Nat'l Bank, 605 A. 2d 609, 615

(Me. 1992). In contrast, a negligent msrepresentation occurs
when

[o] ne who, in the course of his business,
prof ession or enploynment, or in any other
transaction in which he has a pecuniary
interest, supplies false information for the
gui dance of others in their business
transactions, is subject to liability for
pecuniary |oss caused to them by their
justifiable reliance upon the information

if he fails to exercise reasonable care or
conpetence i n obtaining or conmuni cating the
i nformation.

Chapman v. Rideout, 568 A . 2d 829, 830 (Me. 1990) (enphasis
omtted) (citing Restatenment (Second) of Torts 8 552(1) (1977));

see also Jordan-Mlton Mach., Inc. v. F/V Teresa Marie, |1, 978

F.2d 32, 36 (1st Cir. 1992). Thus, these two torts, though
di stinct, possess a commmon elenent: a false representation.
The appellants' third count, as pleaded and pressed,
shares this elenment, albeit in a slightly altered form  That
count alleges a violation of Maine' s Deceptive Trade Practices

Act, Me. Rev. Stat. Ann. tit. 10, 88 1211-1216. The appellants’
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brief focuses this count on two subsections of section 1212(1)
of that statute. Under the first subsection, a party is guilty
of a deceptive trade practice if it "[r]epresents that goods or
services have sponsor shi p, approval , characteristics,
i ngredi ents, wuses, benefits or quantities that they do not
have." 1d. 8§ 1212(1)(E). The other subsection renders a party
liable for a deceptive trade practice if it engages in conduct
of any kind that "creates a |ikelihood of confusion or
m sunder st andi ng. " ld. 8§ 1212(1)(L). Thus, liability under
this count turns on the existence of a false or msleading
representation.?

The foregoing discussion suggests an appropriate
anal ytic framework for our consideration of this appeal. We
will begin by exam ning the representations contained in the
accreditation statenments. |If we find that those representations

are true and not msleading, it follows inexorably that the

The magi strate judge concluded that the appellants, in
order to prevail on any of their three counts, "nust prove .
t hat [ NEASC s] representation to themwas untrue."” Anbrose v.

NEASC, 2000 WL 1195363, at *3 (D. Me. Aug. 7, 2000). As applied
to the deceptive practices count, this is too isthman a view
Al t hough subsection 1212(1)(E) requires a fal se representati on,
subsection 1212(1)(L) nmay be satisfied by any conduct that
creates a likelihood of confusion or m sunderstanding. Under
that standard, a m sleading representation may be actionable.
Cf. Odom v. Fairbanks Memi| Hosp., 999 P.2d 123, 132 (Al aska
2000) (construing simlar language in Alaska's unfair trade
practices statute to require only that "acts and practices were
capabl e of being interpreted in a m sleading way").
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district court did not err in entering summary judgnment for
NEASC on all the appellants' claims. Only if there is an untrue
or m sl eading representation nust we go further

The appellants' effort to persuade us that the
accreditation statements contain false or msleading materi al
pi npoi nts four representations.? W deal directly with the
central thrust of their argument — which concerns the first
representation — and then address +the remaining three
representations as a group.

A

The appellants assert that the follow ng excerpt from
the long-form accreditation statenent is false or m sleading:
"Accreditation of an institution by [NEASC] indicates that it
nmeets or exceeds criteria for the assessnment of institutiona

quality periodically applied through a peer group review

2NEASC asseverates that it nmade no representations at all to
t he appellants because the College, under no conpulsion from
NEASC, opted to publish the accreditation statenments in its
course catal ogs. This asseveration strikes us as di singenuous.
After all, NEASC wote and supplied the accreditation
statenments, knowing that the College was highly likely to use
them for pronotional purposes (as, indeed, it did). Gven this
background, we conclude that the appellants have tied NEASC
sufficiently to the accreditati on statenents to survive a notion
for summary judgnent addressed to attribution. See Restatenent
(Second) of Torts 8 533 (1977) (explaining that the naker of a
f raudul ent m srepresentation can be i able when t he
m srepresentation is mde to a third party and "the maker
i ntends or has reason to expect that its terms will be repeated”
to the individual who relied on it).
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process.” To set the stage for further analysis, we recount
what the record reveal s concerning the rel evant phase of NEASC s
peer revi ew process.

Once NEASC has accredited an institution of higher
education, it typically places the institution on a ten-year
eval uation cycle. When this decennial review |oons, the
institution first must evaluate itself. After the institution
submts a report of its self-assessnment, NEASC s Conm ssion on
| nstitutions of Hi gher Education (the Conmm ssion) swi ngs into
action. The Comm ssion chooses an eval uati on team and arranges
a canmpus visit. The team conposed of educators and other
professionals fromunaffiliated schools, grades the institution
in eleven substantive areas. These areas, referred to as
"standards,” are: (1) m ssion and purposes, (2) planning and
eval uation, (3) organization and governance, (4) programs and
instruction, (5) faculty, (6) student services, (7) library and
information resources, (8) physical resources, (9) financial
resources, (10) public disclosure, and (11) integrity. The team
then wites a report detailing its findings in each area. After
considering both the school's self-study and the evaluation
teanmi s appraisal, the Comm ssion decides whether to renew the

institution's accreditation.
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The College went through this process in 1993-94.
Following its receipt of a conprehensive self-study prepared by
t he Col | ege, the Conmi ssion sent an ei ght-nmenber eval uati on team
to the canmpus in October of 1993. The team | ooked into the
el even desi gnated standards and i ssued a report addressi ng each
of them As is customary, the team added a sunmary of its
findi ngs.

The Col | ege survived this scrutiny. Based on the self-
study report and the evaluation teanmls assessnent, the
Comm ssion voted to renew the College's accreditation for ten
years. It warned, however, that it would perform an interim
eval uation of the institution's finances and of f-canpus prograns
after five years.?3

The appellants do not deny that this peer review
process took place. They argue instead that, in inplenmenting
it, NEASC failed properly to apply the criteria described in the
accreditation statenment and reaccredited the Col |l ege even t hough
the College did not "neet[] or exceed[] criteria for the
assessnment of institutional quality."” To buttress this

argunment, the appellants refer us to two pieces of evidence:

3The record contai ns no conclusive i nformati on as t o whet her
this md-term evaluation transpired (or, if so, what it
reveal ed). That deficiency is of no nonent, however, because
all the appellants had already enrolled at the Coll ege before
t he 1998-99 academ c year began.
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(i) the deposition of the Comm ssion's director, Dr. Charles M
Cook, and (ii) the evaluation team s report. Neither itembears
the weight that the appellants pile upon it.

As the appell ants read Dr. Cook's deposition, NEASC did
not require the College to neet or exceed each stated standard,
but, rather, engaged in a balancing process whereby shoddy
perfornmance in one area could be offset by better-than-average
performance in another. This reading finds support in Dr
Cook's holistic view of the process. He forthrightly admtted
that accreditation involves a "weighing of factors,” and he
i ndicated nore than once that the Comm ssion, in applying the
st andards, endeavors to "address[] the effectiveness of the
institution as a whole." |Indeed, when asked if this meant that
an institution could be weak in one area and strong i n anot her,
yet still gain accreditation, Dr. Cook answered in the
affirmative.

The appellants contend that this nerging of the
standards belies the representation contained in the |long-form

accreditation statenent because the test for accreditation

should be "digital, up or down, pass or fail," so that "either
all the standards are net or they are not." But the
accreditation statenents make no such commtnment. The short-

formstatenent is entirely silent on the nature of the process
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for gaining accreditation. The | ong-form statenent declares
t hat : "Accreditation of an institution by [NEASC] indicates
that it neets or exceeds criteria for the assessnent of
institutional quality periodically applied through a peer group
review process."” The appellants' gl oss notw thstandi ng, nothing
inthis statement indicates that each standard nust be eval uated
separately ("pass or fail") or that an institution nust satisfy
each and every standard in order to gain accreditation. The
pl ai n | anguage of the accreditation statenent does not prohibit
NEASC from applying the standards in a way that lets an
institution's strengths conpensate for its weaknesses, thus
all owi ng the standards as a whole to be satisfied by the overall
assessnment of the institution as a whole.

Dr. Cook's testinony shows this to be the case.
Thr oughout his deposition, Dr. Cook enphasi zed t hat NEASC does
not accredit programs, and that the evaluation team probably
woul d not consider a programmati c shortcoming (if it canme to the
teani s attention at all) as fatal to accreditation, but, rather,
would treat it as a nundane problem touching upon the
institution's ability to nmonitor itself properly. The short of
it, then, is that the protocol actually enployed by NEASC, as
described by Dr. Cook, is not at odds with the accreditation

statements published in the Thomas Col | ege cat al ogs.
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Nor do we think that either the | aw or sound schol astic
practices inpose a contrary duty. A certain anount of
flexibility in fashioning accrediting standards |ong has been

recogni zed as a virtue. See, e.qg., Parsons Coll. v. N._ Cent.

Ass'n of Colls. & Secondary Sch., 271 F. Supp. 65, 73 (N.D. I11.

1967) (explaining that an accreditor is "entitled to mke a
consci ous choice in favor of flexible standards to accomopdat e
variation in purpose and character anmpng its constituent
institutions, and to avoid forcing all into a rigid and uniform
mol d"). This nmakes perfect sense: after all, benchmarks for
accreditation are not intended as reference points for |aymen.
To the contrary, their raison d etre is to guide professionals
in a particular field of endeavor (here, education). I n
constructing such benchmarks, standards that are definitive in
t heory easily nmay becone arbitrary in application. Flexibility
bl unts the sharp edges of this potential hazard.

For these reasons, we conclude that NEASC' s
accreditation process, as Dr. Cook describes it, recognizes the
real -worl d problenms of attenpting to gauge diverse institutions
by a universal baroneter. Mor eover, his characterization of
that process is fully consistent with the depiction of the

process found in the |ong-form accreditation statenent. As a
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matter of law, the plaintiffs have failed to show any fal se or
m sl eadi ng representation in this respect.
If nmore were needed — and we doubt that it is —our

conclusion is reinforced by context. See Sidell v. Commr, 225

F.3d 103, 109 (1st Cir. 2000) ("[Clontext is critically
important in the interpretive process."). Reading the single
sentence highlighted by the appellants in the context of the
entire long-form accreditation statement, we note that the
statement goes on to say: “"Accreditation by [NEASC] is not
partial but applies to the institution as a whole. As such, it
is not a guarantee of the quality of every course or program
of fered or the conpetence of individual graduates.”™ This is in
harmony with Dr. Cook's description of the accreditati on process
and refutes the appellants' argunment that the accreditation
statenments must be interpreted to mean that each of the el even
st andards nust be eval uated independently of the others. For
t hese reasons, we conclude that no rational factfinder could
determine that Dr. Cook's deposition denonstrates that the
chal | enged passage — "[a]ccreditation of an institution by
[ NEASC] indicates that it nmeets or exceeds criteria for the
assessnent of institutional quality periodically applied through

a peer group review process" —is false or m sl eading.
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The appel |l ants have anot her bl ackbird baked in their
pi e. Foll owing the evaluation team s site visit, the team
issued a witten report addressi ng each of the el even standards.
The appell ants assert that the report showed the College failed
to attain the benchmarks NEASC itself had set; that NEASC
blithely ignored this fact; and that NEASC proceeded to renew
the Col | ege's accreditation anyway. Thus, the appellants argue,
the representation that "[a]ccreditation of an institution by
[ NEASC] indicates that it neets or exceeds criteria for the
assessnment of institutional quality”" was deliberately false
because NEASC knew, from the report, that the Coll ege had not
met or exceeded the applicable criteria, but had flunked. To
assay the validity of this charge, we turn to the report itself,
keeping in mnd that the appellants’ burden is to produce
probative evidence that the team found that the College did not
meet or exceed NEASC s own criteria.

According to the appellants, the report describes the
College as a financially troubled institution with insufficient
resources to inplement its stated m ssions and prograns, an
i nadequat e and overworked staff, and no prograns in place to
measure and grade institutional effectiveness. W agree that
the report does not downplay the College's difficulties. The

i ntroduction notes that the Coll ege has "survived many changes
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in |eadership, severe financial difficulties, and all of the
growi ng pains associated with achieving maturity."

Be that as it may, nothing in the report indicates that
the team concluded that the College, overall, did not neet the
usual criteria for accreditation. In assessing the second
standard (planning and evaluation), the report relates that the
absence of a coherent institutional plan has limted the
Col l ege's self-evaluation efforts at all |evels. But this
sharply-worded critique is not wused as the basis for a
conclusion that the College failed the standard and, thus,
cannot be accredited. |Instead, the teamuses the observation as
a basis for suggesting that the Coll ege undertake the creation
of an institutional plan as the next step in its overall |ong-
range strategi c planning process.

I n anal yzi ng standard four (prograns and i nstruction),
the teamconcl uded that "[a]ll prograns are appropriate in scale
and rigor." Al t hough the appellants have good reason to
di sagree with that conclusion insofar as it pertains to the
associ ate's degree in nedical assisting, the question before us
is not whether the Coll ege should have failed its accreditation
review, but, rather, whether the team found that it had failed
(and the Conmm ssion accredited it anyway). Here, the nost that

can be said is that the evaluation teamraised sonme red flags in
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its discussion of standard four (noting, for exanple, that
"[plrogram quality is in danger of being conmprom sed by the
consequences of overtaxing available human and materi al
resources"), but found that, on the whole, the Coll ege satisfied
t he standard.

To say nmore on this subject would be supererogatory.
We have read the report carefully and it sinply does not state
that the College failed to neet NEASC s criteria for
accreditation. The only reasonable inference to be drawn from
the report is that, pursuant to the peer review process, the
Comm ssion found that the College had significant room for
i mprovenent in sonme areas but was worthy of accreditation
because, viewed in an holistic manner, it attained the
benchmar ks whi ch NEASC had set. Thus, the report does not prove
t hat the chal l enged representati on —that "[a]ccreditation of an
institution by [NEASC] indicates that it neets or exceeds
criteria for the assessnent of i nstitutional qual ity
periodically applied through a peer group review process" —is
ei ther false or m sl eading.

B.

The appel l ants point to three nore representations that

t hey consider false or msleading. All are contained within the

| ong-form accreditati on statenment. The first declares that

-19-



“"[a]l]n accredited school or college . . . has available the
necessary resources to achieve its stated purposes through
appropri ate educational programs."™ The second proclains that
accreditation "provi des reasonabl e assurance about the quality
of opportunities available to students who attend the
institution.” The third states that "[i]nstitutional integrity
is . . . addressed through accreditation."”

In the appell ants' view, NEASC touted accreditation as
a seal of approval, lulling prospective students into assum ng
that accredited institutions possessed the attributes alluded to
in these passages (necessary resources, appropriate educational
progranms, good enploynment opportunities for graduates, and
institutional integrity). Yet, it accredited the College
notw thstanding the fact that these attributes were [ acking.
Accordi ngly, the appellants aver, NEASC s representations as to
the nmeaning of accreditation were false or, at |east,
nm sl eadi ng.

Warding off summary judgnent requires nonmovants to

produce materials of evidentiary quality, see Collier v. City of
Chi copee, 158 F. 3d 601, 604 (1st Cir. 1998), and the appell ants’
experience at the College conprises their evidence that these
representations are enpty. But we do not think that this

evi dence creates a genuine issue of material fact as to whether
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the cited excerpts from the |ong-form accreditation statenment
are false or m sl eading. The excerpts thenselves are little
nore than bland generalities —not the sort of representations
that, under Maine |law, can easily be shown to be actionably

false. See Coffin v. Dodge, 76 A.2d 541, 543 (Me. 1950) ("The

fraud nust be a m srepresentati on of a past or present fact and

not . . . an expression of opinion."); Waver v. New Engl. Mit.

Life Ins. Co., 52 F. Supp. 2d 127, 133 (D. Me. 1999) (noting

that Maine law requires a claim for fraud to be based on a

m srepresentation of fact); see also Levinsky's, Inc. v. Wal-

Mart Stores, Inc., 127 F.3d 122, 129 (1st Cir. 1997) (observing

that the vaguer a termis, and the nore neanings it reasonably
can convey, the less likely it is to be actionable).
Furthernore, the appellants' evidence is program
specific. Their experience shows, they say, that the College
did not have the resources needed to offer appropriate
educati onal progranms because their chosen course of study —the
medi cal assisting program — |lacked the necessary clinical
cour ses. They add that the College's accreditation did not
provide them with any assurance about the quality of the
educati onal opportunities offered since their course of study,
t hough career-directed, did not prepare them to hold jobs as

medi cal assistants upon graduation. Finally, they |anent that
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the College's accreditation did not assure integrity; to the
contrary, the College advertised <courses (such as "Lab
Techni ques”) that had not been taught in years, and its prom se
that it was preparing its graduates for careers in nedical
assisting was little nmore than a cruel hoax.

As a factual mtter, the appellants' grievances
engender consi derabl e synpathy. As a legal matter, however
they do not cut the nustard. The appellants attenpt to give the
lie to general statenments by attacking one specific program As
di scussed above, the accreditation statements speak to the
institution as a whole, not to any particular program |In fact,
the long-form accreditation statenment explicitly disavows any
responsibility on NEASC s part for the excell ence of individual
prograns, declaring that accreditation "is not a guarantee of
the quality of every course or program offered.” Show ng that
one tree has borne no fruit does not prove that an entire apple
orchard is barren.

This aspect of the appellants' case suffers from an
even nore fundanental flaw. Although the appellants cloak their
claimin the raiment of m srepresentation, this seens to be
little nore than creative |abeling. The claim as the
appellants present it, boils down to a claim for negligent

accreditation — a <claim that NEASC acted carelessly in
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conferring accreditation because the College did not in fact
meet NEASC s own accreditation requirenents. Such a claim
invites us to substitute our judgnment for that of professional
educators regarding the Coll ege's suitability for accreditation.
We decline the invitation.

We readily acknowl edge that there is no Maine case | aw
directly on point. Qur task, then, is to discern the rule the
state's highest court would be nost likely to follow under these

circunmst ances, even if our independent judgment m ght differ

See Blinzler v. Marriott Int'l, Inc., 81 F.3d 1148, 1151 (1st
Cir. 1996). In making this infornmed prophecy, we are guided,
inter alia, by persuasive case |law from other jurisdictions and

rel evant public policy considerations. ld.; see also EDIC v.

Ogden Corp., 202 F.3d 454, 460-61 (1st Cir. 2000). Anal ogous

cases strongly suggest the inappropriateness of a court
undertaking a substantive reevaluation of NEASC s decision to
accredit the Coll ege.

Per haps the nost instructive case is Marl boro Corp. v.

Associ ation of | ndependent Coll eges & Schools, Inc., 556 F.2d 78

(1st Cir. 1977). There, we considered a school's claimthat its
rights were violated when it was denied accreditation. ld. at
79. We refused to second-guess the nerits of the accreditation

deci si on:
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The claimthat [the school] was deni ed equal
protection because the Comm ssion granted
accreditation to schools in equally poor
financial condition . . . really amounts to
a claimthat the Comm ssion was incorrect in
its evaluation of either Enmery or the other
schools. \Whatever may be the proper scope
of judicial nonitoring of [accrediting]
associations like AICS, it does not include
de novo review of their eval uative
deci si ons.

|d. at 80 n.2; accord Rockland Inst., Div. of Ani stad Vocati onal

Sch., Inc. v. Ass'n of Indep. Colls. & Sch., 412 F. Supp. 1015,

1019 (C.D. Cal. 1976) (refusing to conduct a trial de novo on
the issue of accreditation).

This reasoning is applicable here. Since the only way
to reach the appellants' claim that the cited statenents are
false or mnmisleading is to review the substance of NEASC s
accreditation decision —to ask ourselves if the Coll ege, on the
whol e, really had the needed resources, offered an appropriate
curriculum hel ped to assure graduates of opportunities in the
j ob market, and possessed institutional integrity —the claim
sounds in negl i gent accreditation rat her t han i n
m srepresentation. We conclude, therefore, that the claimis
not acti onabl e.

To be sure, one can find cases in which courts have
entertained clains by educational institutions that accrediting

agenci es have arbitrarily denied accreditation. E.g., Wlfred
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Acad. of Hair & Beauty Culture v. S. Ass'n of Colls. & Sch., 957

F.2d 210, 214 (5th Cir. 1992); Med. Inst. of Mnn. v. Nat'l

Ass'n of Trade & Tech. Sch., 817 F.2d 1310, 1314 (8th Cir.

1987); Rockland Inst., 412 F. Supp. at 1016; see generally

Found. for Interior Design Educ. Research v. Savannah Coll. of

Art & Design, 244 F.3d 521, 527-28 (6th Cir. 2001) (tracing

devel opnent of this doctrine). W do not believe, however, that
the existence of this body of |aw underm nes our concl usi on.

W t hout exception, these cases i nvol ve di sput es bet ween
an accreditor and an institution seeking either to obtain or to
retain accreditation. The focus tends to be on the process of
accreditation, not on the nerits of the accreditation decision.

E.qg., Found. for Interior Design Educ. Research, 244 F.3d at

529; Med. Inst. of Mnn., 817 F.2d at 1314-15; Rockland Inst.,

412 F. Supp. at 1016-18. Even so, reviewing courts invariably
have afforded the accrediting agency's determ nation great

def er ence. See WIlfred Acad., 957 F.2d at 214; Md. Inst. of

Mnn., 817 F.2d at 1314; Transport Careers, Inc. v. Nat'l Hone

St udy Council, 646 F. Supp. 1474, 1482 (N.D. Ind. 1986); Parsons

Coll., 271 F. Supp. at 74; cf. Wnne v. Tufts Univ. Sch. of

Med., 932 F.2d 19, 25 (1st Cir. 1991) (en banc) ("When judges
are asked to review the substance of a genuinely academc

decision, . . . they should show great respect for the faculty's
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prof essi onal judgment." (quoting Regents of Univ. of Mch. v.
Ewi ng, 474 U.S. 214, 225 (1985))).

Mor eover, none of these cases involves either a claim
of negligent accreditation or a claimby a person who is not a
party to the accreditation process. We very much doubt the
exi stence of a cause of action for negligent accreditation on

behal f of third parties.* See generally Peter H. Schuck, Tort

Liability to Those Injured by Negligent Accreditation Decisions,

Law & Contenp. Probs., Autum 1994, at 185; cf. Louisiana v.

Joint Commin on Accred. of Hosps., 470 So. 2d 169, 177-78 (La.
Ct. App. 1985) (finding that hospital accreditor had no
liability to patients harmed by mal functi oni ng di al ysi s machi nes
because accreditor had no duty to incidental beneficiaries of
accreditation).

Qur skepticism is heightened by the strong policy
argunments that mlitate against endowing ill-served students of
accredited schools with a means to chall enge the decisions of
accrediting agencies. These policy concerns include the | ack of
a satisfactory standard of care by which to eval uate educators’

pr of essi onal judgnents and the patent undesirability of having

4“The appel | ants, who have di sclai med any reliance on such a
t heory, see Appellants' Reply Br. at 13 ("Appellants repeat that
they are not asking this Court to review the accreditation
decision or to reverse it."), apparently share this skepticism
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courts attempt to assess the efficacy of the operations of
academ c institutions. On much the sane policy grounds, courts
consentiently have rejected students' clainms of "educational

mal practice" against schools. See Ross v. Creighton Univ., 957

F.2d 410, 414 n.2 (7th Cir. 1992) (collecting cases). W agree
with the amci that these policy reasons counsel just as
strongly in favor of rejecting students' clainms of negligent
accreditation. More inportantly, we believe that the Mine
Suprene Judi ci al Court would give great weight to these factors.
We predict, therefore, that Maine would not now recognize a
cause of action by or on behalf of a disgruntled student (or
former student) for negligent accreditation.

To sum up, we could only evaluate the appellants’
contention that the representati ons conpl ai ned of were fal se or
m sleading by engaging in a substantive review of the
correctness vel non of NEASC s decision to accredit the Col |l ege.
We are confident that Mai ne woul d not bl aze a new, unprecedented
trail and hold an accreditor liable to a consunmer of the
accredited service under a negligent accreditation theory.
Accordi ngly, the appellants' clains insofar as they are based on
the "representations"” about resources, prograns, enployment

opportunities, and institutional integrity, perforce nust fail.

-27-



| V.  CONCLUSI ON

We need go no further.> Taking the facts in the |ight
nost flattering to the appellants, we conclude that they are
unable to show that any of the four cited excerpts from the
accreditation statements were fal se or msleading. In turn, the
absence of any false or msleading representation doons all of

t he appellants' putative causes of action.

Affirned.

5t is NEASC s position that Miine's Deceptive Trade
Practices Act, Me. Rev. Stat. Ann. tit. 10, 88 1211-1216, does
not apply here because NEASC did not engage in a consuner
transaction with any of the appellants. G ven our conclusion
t hat the appellants have not shown any false or msleading
representation, we need not reach the question of the Act's
applicability to situations of this genre.
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